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ATTORNEY di sci plinary proceedi ng. Attorney's i cense

suspended.

11 PER CURI AM W review the report and recomrendation
of the referee! following the entry of a stipulation by the
Ofice of Lawer Regulation (OLR) and Attorney Edward Janes
FitzGeral d. As requested by the stipulation, the referee

recommended that Attorney FitzGerald' s license to practice |aw

! Attorney Any Gentz was appointed to serve as the referee
inthis matter.
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in Wsconsin be suspended for 90 days. The referee also
reconmmended that the court inpose the full <costs of this
di sci plinary proceedi ng agai nst Attorney FitzGCerald.

12 Nei t her party has appealed from the referee's report.
Consequently, the matter is submtted to this court for its
review pursuant to SCR 22.17(2).2 After our independent review
of the matter, we agree wth and adopt the referee's findings of
fact and conclusions of |aw W also agree that Attorney
FitzGerald' s professional msconduct requires that his license
to practice law in Wsconsin be suspended for a period of 90
days and that he pay the full costs of this disciplinary
proceedi ng, which were $537.30 as of April 5, 2007.

13 On Novenber 8, 2006, the OLR filed a four-count
conplaint against Attorney FitzGerald. On Decenber 29, 2006,
Attorney FitzGerald filed an answer that admtted the factual
and legal allegations in the OLR s conpl aint. Consequently, on
March 2, 2007, the parties filed a stipulation pursuant to SCR

22.12% that incorporated the factual allegations of the conplaint

2 SCR 22.17(2) provides: Review, appeal.

(2) If no appeal is filed tinely, the suprene
court shall review the referee's report; adopt, reject
or nodify the referee's findings and conclusions or
remand the matter to the referee for additional
findi ngs; and determne and inpose appropriate
di sci pline. The court, on its own notion, nmay order
the parties to file briefs in the matter.

3 SCR 22.12 provides in relevant part: Stipulation.

(1) The director may file with the conplaint a
stipulation of the director and the respondent to the
facts, conclusions of law regarding m sconduct, and

2
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and contained a joint request for a 90-day suspension. In the
stipulation, Attorney FitzGerald represented that he understood
the m sconduct allegations against him that he understood the
ram fications of the requested discipline, that he understood
his rights to contest the allegations in the OLR s conpl aint and
to consult wth counsel, that he was entering into the
stipulation know ngly and voluntarily, and finally that he was
admtting the professional msconduct as alleged in the OR s
conpl ai nt.

14 As noted in the stipulation, Attorney FitzCerald was
admtted to the practice of law in Wsconsin in June 1982. He
has never before been the subject of discipline for professional
m sconduct . During the time period of the actions described
below, Attorney FitzGerald served as an assistant district
attorney for Vilas County.

15 In Wsconsin, nenbership in the class of "active
menbers" of the State Bar of Wsconsin is a condition precedent

to the practice of law. SCR 10.01;% SCR 10.03(4).°> Mbreover,

discipline to be inposed. The suprenme court may
consider the conplaint and stipulation wthout the
appoi ntnment of a referee.

(2) If the suprene court approves a stipulation
it shall adopt the stipulated facts and concl usi ons of
| aw and i npose the stipul ated discipline.

4 SCR 10.01 provides: State bar of Wsconsin.

(1) There shall be an association to be known as
the "state bar of Wsconsin” conposed of persons
licensed to practice law in this state, and nenbership
in the association shall be a condition precedent to
the right to practice law in Wsconsin.

3
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t he paynent of annual bar dues and assessnents is a requirenent

of nmenbership in the state bar. The failure to pay annual

dues and assessnments may result in the suspension

of

bar

t he

attorney's license to practice lawin this state. SCR 10.03(6).°

(2) The suprene court by appropriate orders shall

provide for the organization and governnent of

t he

association and shall define the rights, obligations
and conditions of nenbership therein, to the end that

the association shall pronmote the public interest

by

mai ntai ning high standards of conduct in the I|ega
pr of essi on and by ai di ng in t he ef ficient

adm ni stration of justice.
°> SCR 10. 03(4) provides: Menbership.

(4) Only active nenbers may practice |aw

No

i ndi vidual other than an enrolled active nenber of the
state bar may practice law in this state or in any

manner purport to be authorized or qualified

to

practice |aw A judge in this state my allow a

nonr esi dent counsel to appear in his or her court

participate in a particular action or proceeding
association with an active nenber of the state bar

and

in
of

W sconsin who appears and participates in the action
or proceedi ng. Perm ssion to the nonresident |awer

may be withdrawn by the judge granting it if

t he

| awyer by his or her conduct nanifests inconpetency to

represent a client in a Wsconsin court or by his

her unw I lingness to abide by the rules

prof essional conduct for attorneys and the rules

decorum of the court.
® SCR 10.03(6) provides:

(6) Penalty for nonpaynent of dues. | f

or
of
of

t he

annual dues or assessnents of any nenber remain unpaid
120 days after the paynent is due, the nenbership of
the nmenber may be suspended in the manner provided in

the bylaws; and no person whose nenbership is

SO

suspended for nonpaynent of dues or assessnents nay

practice |aw during the period of the suspension.

4
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16 Attorney FitzCGerald failed to pay his annual state bar
dues and assessnents that were due on July 1, 2003. The state
bar subsequently sent a certified letter to Attorney FitzCerald
warning him of the inpending suspension of his license to
practice law in Wsconsin due to the nonpaynent of annual bar
dues. The letter was received at Attorney FitzGerald' s |ast
known mailing address in Manitowoc on Septenber 30, 2003. Wen
Attorney FitzGerald still did not pay his state bar dues and
assessnments, his license was admnistratively suspended on
Cct ober 31, 2003. The state bar then sent Attorney FitzCerald
another letter advising himthat his |icense had been suspended.
Attorney FitzCerald received this notification on Novenber 8,
2003, and signed the certified mail receipt.

17 Although his Ilicense had been suspended, Attorney
FitzGerald never notified the Vilas County District Attorney,
the Vilas County Circuit Court, in which he had pending cases,
or opposi ng counsel . Attorney FitzCGerald continued to practice
law wthout a wvalid Ilicense until June 2005. Bet ween
Novenber 8, 2003, and June 6, 2005, Attorney FitzCerald appeared
as the prosecutor of record in approximtely 85 felony cases,
200 m sdeneanor cases, 121 crimmnal traffic cases, and 180 civil
forfeiture cases.

18 In addition, Attorney FitzGerald failed to report his
continuing |egal education (CLE) attendance at the end of his

two-year reporting period in Decenber 2004 to establish
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conpliance with SCR 31.02" and SCR 31.03.%8 On March 23, 2005

the Board of Bar Examners (BBE) sent a letter to Attorney
FitzGerald warning himthat he had to conply with his mandatory
CLE reporting requirenents or face suspension of his license for
CLE nonconpli ance. On April 7, 2005, the BBE sent another
letter via certified mail, which again warned Attorney
FitzGerald that his |license would be automatically suspended on
June 6, 2005, unless he fully conmplied wth his CLE
requi renents. Attorney FitzGerald did not conply.

19 On June 7, 2005, the BBE sent Attorney FitzGerald a
notice of suspension, advising him that his license had been
suspended for failure to <conply wth his mndatory CLE
obl i gati ons. This notice was received at Attorney FitzCerald's

Mani t owoc address on June 8, 2005.

" SCR 31.02 provides in relative part that "[a] |awer shal
attend a mninmum of 30 hours of approved continuing |[egal
education during each reporting period" and "attend a m ni nrum of
3 of the 30 hours . . . on the subject of legal ethics and
prof essional responsibility."”

8 SCR 31.03 provides: Reporting requirement.

(1) A witten report under oath or affirmation
designated CLE Form 1 shall be filed with the board by
a lawer on or before the last day of the reporting
period. The witten report shall establish conpliance
with the attendance requirenment of SCR 31.02.

(2) A lawer who has not satisfied SCR 31.02 and
conpl eted the reporting requirenent under sub. (1) by
the close of business on the February 1 follow ng the
| ast day of the reporting period shall be assessed a
late fee of $50.
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110 Attorney FitzCerald s license remained suspended until
June 10, 2005, due to his CLE nonconpliance. Bet ween June 6,
2005, and June 10, 2005, Attorney FitzGerald continued to act as
a prosecutor for the Vilas County District Attorney's Ofice,
including appearing as the prosecutor of record in a bail
heari ng.

11 Attorney FitzCerald stipulated and the referee found
t hat Attorney FitzGerald had commtted four counts  of
pr of essi onal m sconduct because of his actions described above.
First, by continuing to engage in the practice of |aw between
Oct ober 31, 2003, and June 6, 2005, when he knew or should have
known that his license had been suspended for nonpaynent of
annual bar dues, Attorney FitzGerald violated SCR 10.03(6),
whi ch al so constituted a violation of SCR 20:8.4(f).° By failing
to notify his enployer of his suspension for nonpaynent of

annual bar dues, Attorney FitzGerald violated SCR 22.26(1)(a), '

® SCR 20:8.4(f) states that it is professional m sconduct
for a lawer to "violate a statute, suprene court rule, suprene
court order or suprenme court decision regulating the conduct of
| awyers. "

10 SCR 22.26(1)(a) states: Activities follow ng suspension
or revocation.

(1) On or before the effective date of I|icense
suspensi on or revocation, an attorney whose |icense is
suspended or revoked shall do all of the foll ow ng:

(a) Notify by certified nail all clients being
represented in pending matters of the suspension or
revocation and of the attorney's consequent inability
to act as an attorney following the effective date of
t he suspension or revocati on.
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thereby also violating SCR 20:8.4(f). Third, by failing to
provide witten notification of his suspension and inability to
act as an attorney to the Vilas County Circuit Court and to
opposi ng counsel, Attorney FitzGerald violated SCR 22.26(1)(c),
actionabl e pursuant to SCR 20:8.4(f). Finally, by continuing to
engage in the practice of |aw between June 6, 2005, and June 10,
2005, when his license was suspended for CLE nonconpliance,
Attorney FitzGerald violated SCR 31.10(1),! thereby also
violating SCR 20:8.4(f).

11 SCR 22.26(1)(c) states:

(1) On or before the effective date of |Ilicense
suspensi on or revocation, an attorney whose license is suspended
or revoked shall do all the follow ng:

(c) Pronptly provide witten notification to the
court or admnistrative agency and the attorney for each party
in a matter pending before a court or admnistrative agency of
the suspension or revocation and of the attorney's consequent
inability to act as an attorney followng the effective date of
t he suspension or revocation. The notice shall identify the
successor attorney of the attorney's client or, if there is none
at the tine notice is given, shall state the client's place of
resi dence.

12 SCR 31.10(1) provides: Nonconpliance.

(1) If a lawer fails to conply wth the
attendance requirenent of SCR 31.02, fails to conply
with the reporting requirenent of SCR 31.03(1), or
fails to pay the late fee under SCR 31.03(2), the
board shall serve a notice of nonconpliance on the
| awyer . This notice shall advise the |lawer that the
state bar menbership  of the | awyer shal | be
automatically suspended for failing to file evidence
of conpliance or to pay the late fee wthin 60 days
after service of the notice. The board shall certify
the nanes of all |awers so suspended under this rule
to the clerk of the suprene court and to each judge of
a court of record in this state. A lawyer shall not

8



No. 2006AP2781-D

12 As noted above, on the basis of this professional
m sconduct, the parties stipulated to a 90-day suspension of
Attorney FitzGerald s |license. The referee adopted that
stipulation as her recommendation to the court.

113 After our independent review of the record, we
conclude that the referee's findings of fact and concl usions of
| aw are supported by the record in this matter and the Suprene
Court Rules of Professional Conduct, and we adopt them e
determne that the requested discipline of a 90-day suspension
of Attorney FitzCerald' s license to practice law in this state
is an appropriate level of discipline. Finally, we note that
Attorney FitzGerald has not objected to the statenent of costs
filed by the OLR We therefore assess the full anmount of costs
agai nst Attorney FitzGCerald.

14 IT |IS ORDERED that the Ilicense of Edward Janes
FitzGerald to practice law in Wsconsin is suspended for a
period of 90 days, effective August 31, 2007.

115 IT IS FURTHER ORDERED that Attorney FitzGerald conply
with the provisions of SCR 22.26 concerning the duties of a
person whose license to practice law in Wsconsin has been
suspended.

16 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Attorney FitzGerald shall pay to the Ofice of

Lawyer Regulation the costs of this proceeding. |f the costs

engage in the practice of law in Wsconsin while his
or her state bar nenbership is suspended under this
rul e.
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are not paid within the tinme specified and absent a showing to
this court of his inability to pay those costs within that tine,
the license of Attorney FitzCerald to practice law in Wsconsin

shall remain suspended until further order of this court.

10
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